IN THE COURT OF THE STATE COMMISSIONER FOR. PERSONS
WITH DISABILITIES
ADD: SANJAY CENTRE FOR SPECIAL EDUCATION
GROUND FLOOR, PUNDALIKNAGAR
PORVORIM GOA.

SCPwD NO: GRIEV/94 /2022
CASE FILED: 06/05/2022
DECIDED ON: 08/06/2022

Laxmikant C. Mhalagi

H.No. 116/217

Goa Housing Board Colony

Farmagudi Ponda Goa -Complainant

V/s

The Principal,

Kendriya Vidyalaya Sangathan

Haveli, Curti,

Ponda Goa -Respondent

1. Mr. Laxmikant C. Mhalagi, Complainant, ‘a Person with
Disabilities, and a single parent of a son aged 12 years
suffering from Autism Spectrum Disorder, filed a complainant
before the Commission regarding denial in admission to his
Autistic Child in Kendriya Vidyalaya School.

2. Complainant stated that his son has passed Std. VII scoring
96% of marks from Vidya Vruddhi School and has been
promoted to Std. VIII. He further states that he wanted his
son Vedant Mhalagi with good quality of education of CBSE
syliabus offered at Kendriya Vidyalaya Sangathan.

3. The Complainant stated that on approaching Kendriya
Vidyalaya Sangathan Ponda for admission, the Officiating
Principal informed him that the seats are full for class VIII.

4. The Complainant further stated that the aforementioned
Kendriya Vidyalaya is situated within five kms from his
residence. The Revised Guidelines for admission in Kendriya
Vidyalaya {2022-23) onwards has reservation of 3% seats for
fresh admission horizontally as per the provision of Right To
Education Act, 2009.



A notice was issued by the Office of State Commissioner for
Persons with Disabilities to the respondent, Principal of
Kendriya Vidyalaya School Ponda, on 10/05/2022 and was
directed that the Complainants Son being a child with
Disability suffering from Autism Spectrum Disorder should be
given admission in Kendriya Vidyalaya, and was asked to
submit the Action Taken Report to the Commission on or
before 20/05/2022.

The Respondent sent a reply to the notice dated 10/05/2022
stating that Shri. Laxmikant C. Mhalagi being the parent of
Mr. Vedant Mhalagi comes under category IV (Non
transferable state Government Employee} and based on the
powers of Principal for granting admission as per Revised KVS
Admission guidelines 2022-23, admission could not be
accorded since the strength of the said class was 49.

. The Respondent further stated that the Complainant has also
sought seat under reservation for Persons with Disabilities to
which clarification was given that 3% seats of total available
seats for fresh admissions will be horizontally reserved for
Differently Abled children as per the provisions of RTE Act
20009.

Further respondent states that the fresh admission are for
- Class I and XI and also whenever vacancy arises in any class
when the strength falls below 40 and since the strength of
class VIII is 49, this case will not come under fresh
admissions as per the KVS admission guidelines.

. The Respondent states that the school has sympathy towards
the child who is academically brilliant but further states with
regret that the undersigned lacks the authority to overrule the
KVS admission guidelines and to admit the child in the
school.

. The Respondent mentions that the clarification in this regard
is sought from the Deputy Commissioner KVS RO Mumbai
Region.

We have duly considered the Complaint filed by the
Complainant viz a viz the reply of the respondent and after
carefully examining the same we pass the following order.



ORDER

. After going through the submission made by both the parties,
this appears to be the case that the Reservation Policy of
Kendriya Vidyalaya, Ponda on admission for Persons with
Disabilities is as per the Person with Disabilities (Equal
Opportunity Protection of Rights and Full Participation) Act,
1995 which has been repealed by Rights of Persons with
Disabilities Act 2016 as our country is a signatory of United
Nations Convention on Rights of Persons with Disabilities.

Section 31{1) of the Rights of Persons with Disabilities Act
2016, states that “Notwithstanding anything contained in
the Rights of Children to Free and Compulsory Education
Act, 2009, every child with benchmark disability between
the age of six to eighteen years shall have the right to free
education in a neighborhood school, or in a special school,
of his choice”

. Further the act of Kendriya Vidyalaya School, Ponda of
denying admission to Mr. Vedant Mhalagi, a child having
Autism Spectrum Disorder violates Section 16 (1) of Rights of
Persons with Disabilities Act, 2017 which states that “admit
them without discrimination and provide education and

opportunities for sports and recreation activities equally
with others”.

. The Rights of Persons with Disabilities Act, 2016 which
focuses on the dignity and empathy rather than sympathy of
Persons with Disabilities. The use of word sympathy by the
respondent in the Reply dated 17.05.2022 itself violates
Section 3 Equality and Non Discrimination of the said Act.

. The above act of Kendriya Vidyalaya Ponda, also violates
Section 4 Women and Child with Disabilities, of the Rights of
Persons with Disabilities Act 2017, that the appropriate
Government and local authorities shall ensure that all
children with disabilities shall have right on an equal basis to
freely express their views on all matters affecting them and
provide them appropriate support

Furthermore, the expression used in the Reservation policy for
Persons with Disabilities “Differently Abled” by the Kendriya
Vidyalaya violates Circular No.50-300-2013-14-HC/5813
dated: 06/04/2020 Banning the wuse of expression
‘Handicapped” issued by Directorate of Social Welfare
Government of Goa, which seeks to ban on the use of the
expression Handicapped and Differently Abled, as such
expression harps more on the differently dimension at a time
when we need to promote equality dimension.



7. Hon’ble Supreme Court in Writ Petition (Civil) No. 298 of 2006
in Disabled Rights Group & Anr. Versus Union of India &
Ors!. has stated in Para No 11 which is reproduced as under:

“The Social Model of Disability locates disability as being
socially constructed through the creation of artificial
attitudinal, organizational and environmental barriers.
Impairment is regarded as being a normal part of the human
condition, with everyone experiencing impairment differently
and having different access needs. Life is accepted as
including negative experiences, and impairment may be but is
not necessarily one of them. Disabled people are defined as
being people who experience the unnecessary barriers created
by society within their daily life. Social Model of disability has
gained ground in the international debate. This views
disability as a social construct and emphasizes society's
shortcomings, stigmatization and discrimination in its
reaction to persons with disability. It distinguishes between
functional impairments (disability) both of a physical and
psychological nature and the loss of equal participation in
social processes that only arise through interaction with the
social setting.”

8. Hon’ble Supreme Court in Writ Petition (Civil) No. 298 of 2006
in Disabled Rights Group 8 Anr. Versus Union of India &
Ors?, has stated in Para No 12, which is reproduced as under:

“That everyone can learn; there is no such person as one who
is ineducable; and that, accordingly, all disabled persons
(from whatever disability they are suffering) have right to get
not only minimum education but higher education as well.
Not making adequate provisions to facilitate proper education
to such persons, therefore, would amount to discrimination.
Such requirement is to ensure that even a student with
disability, after proper education, will be able to lead an
independent, economically self sufficient, productive and fully
participatory life. This rights-based approach is an inclusive
approach which class for the participation of all groups of the
population, including disadvantaged persons, in the
development process...”

9. The Commission hereby directs the Kendriya Vidyalaya,
Ponda to change its Guidelines for Admission for Persons with
Disabilities which is as per the old Act for Persons with
Disabilities (Equal Opportunity Protection of Rights and Full
Participation) Act, 1995 to Rights of Persons with Disabilities
Act 2016.
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10. Moreover, this act of denying admission to Mr. Vedant
Mhalagi by Kendriya Vidyalaya Ponda, violates the provision of
the Rights of Persons with Disabilities Act 2016, vis a vis the
Rights to Education Act 20009.

11. Further, it is hereby directed to consider the request of Mr
Laxmikant C. Mhalagi and give admission with full dignity to
the student Mr. Vedant Mhalagi with immediate effect.

12. The school authorities shall at all times not discriminate

and/or give admission on sympathy grounds to any student
with Disability in your school.

13. Moreover reasonable accommodation should be given with full
dignity and empathy to any student with Disabilities.

14. The Respondent is further directed that Children having
Disabilities must in principle be able to study in the
mainstream, special school or any school of their choice, and
the schools must focus on making the environment more
conducive for addressing their needs.

15. Non Compliance of this order will attract Section 89 of Rights
of Persons with Disabilities Act 2016, therefore it is enjoined

upon you to submit the compliance report to this Commission
on or before 20t June 2022.

Given under my hand and seal, this the day 08th June 2022.

.i,' R <\ (Guruprasad R) Pawaskar)
B, . erohete ) E ) State Commissioner for Persons with Disabilities
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