BEFORE THE STATE COMMISSIONER FOR PERSONS WITH DISABILITIES

ADD: SANJAY CEMTRE FOR SPECIAL EDUCATION GROUND FLOOR, PUNDALIKNAGAR PORVORIM GOA.

SCPWD NO: GRIEV/679/2022
CASE FILED: 20/01/2022
DECIDED ON: 24/05/2022

-Complainant
Ms. Vijaya Sawant, R/o H. no 021,
Madkai,
Mardol- Goa

V/s

-Respondent

The Principal
Government Polytechnic
Panaji- Goa

1. Ms. Vijaya Sawant, Complainant, a Person with Disabilities filed a complaint before the
Commission seeking orders from this commission directing respondent to comply with the
guidelines with respect to exemption from attending office because of Covid-19 as per Office
Memorandum No. 37/2/2020-GAD-lII (P.F)/241 dated 17.01.2022.

2. Complainant submitted that she was denied exemption from attending office in terms of Office
Memorandum 37/2/2020-GAD-Ill (P.F)/241, dated 17.01.2022.

3. The Complainant Ms. Vijaya Sawant mentions that she had also submitted her disability certificate
which has been issued by Goa Medical College, Bambolim Goa.

4. The Complainant stated that she was a: ked by the Respondent, to explain how she would work
from home?

5. The Complainant stated that the Respondent insulted, abused, ill-treated her saying “get out of
my cabin”.

6. The Complainant stated that the Respondent used the term “Handicap” to address the
Complainant, which is banned and barred vide circular No. 50-300-2103-14-HC/5813 dated-
06.04.2020 issued by the Director of Social Welfare, Government of Goa.

7. The Complainant in her Para wise reply to O.M /GPP/PPL/Misc 2022/2578 dated 27.01.2022
mentions, as per point (ii) issued by the Government of Goa, vide Office Memorandum No.
37/2/2020-GAD-IIl (P.F}/241 dated 17.11.2022, the Complaint has agreed to remain available on
telephone and other electronic means is of communication at all times and shall attend office in
case of exigency of work,

8. Further, Complainant agreed that she joined the Goa Engineering College, Farmagudi, Ponda Goa
under OBC Category and not under Person with Disabilities; the Complainant also stated that she
is Person with Disabilities since childhood and has obtained the disability certificate date
07.08.1986 from Goa Medical College Hospitals, Panaji- Goa. The Respondent failed to understand
that Person with Disabilities can claim Government Post under OBC Category also and cannot be
denied benefits envisaged only on the basis of entry point in Government Department or Office.

9. The Complainant has submitted the dis ability certificate vide application 10.09.2007 addressed
to the Principal, Goa Engineering College, Farmagudi Goa for grant of double transport allowance
for Person with Disabilities. Complainant states that the respondent questioned the disability
certificate, the disability certificate issued to the complainant is "Permanent” and therefore the
guestion of re-examining it does not arise.



10. Complainant states that if denied the benefits endorsed by the appropriate Government, she will

be forced to approach appropriate court to attain justice for woman and for planning conspiracy
creation of hatred, commission of harassment to women with disabilities at workplace.
Furthermore, the complainant has submitted the leave for the absence on 18.01.2022 to
19.01,2022 and denial of benefit to Person with Disabilities based on age of certificate Is hateful
intention of causing harassment to women with disabilities.

11. As per the content on Para 07 of O.M, the Complainant submitted the certificate for the

comparison with the original on 28.01.2022.

A notice was issued to the respondent by the office of State Commissioner for Persons with Disabilities on
24.01.2022 and was recommended that complainant being Person with Disabilities shall be allowed to
work from home and was asked to submit the Action Taken Report to the Commission on or before
31.01.2022.

1.

The Respondent sent a reply to the notice dated 24.01.2022 stating that Complainant Vijaya V
Sawant is an employee of Goa engineering College, Farmagudi Goa and transferred to
Government Polytechnic, Panaji God in year 2009, ever since then it was never brought to the
record that Ms. Vijaya V Sawant was a Person with Disabilities, even the personnel file and service
book has no mention of disability, also she was availing benefit of T.A which are due for a disabled
person without any order for the same. Financial benefits were availed by her as per LPC issued
by Goa Engineering College, Farmagudi.

The Respondent asked the complainant to submit the certificate of disability so to regularize her
record as there was no mention of her Disability Certificate in her official records.

The Respondent stated that "in light of the absence of any mention of her disability in her official
records till date, the undersigned thought it fit to request Smt. Vijaya V. Sawant to submit the
necessary certificate of her disability so as to regularize her records without which the
undersigned felt it was inappropriate to grant her any relief sought by her as a Person with
Disabilities".

The Respondent asked the Complainant to explain "how the work of Library Assistance could be
done online, for which there was no reply".

The Respondent also mentions that 'at no stage he meant any disrespect or belittling of the
Complainant".

The Respondent mentions that regularizing the service book is mandatory, specially when benefits
are given without any official order nor any record of disability in the service book right from her
date of joining the Government service at Goa Engineering College, Farmagudi, based on the LPC
issued by the Goa Engineering College, Farmagudi

We have duly considered the complaint filed by the complainant viz a viz the reply of the
respondent and after carefully examining the same we pass the following order.



Order:

1. The complainant Is employed with a Government Polytechnic College and is ‘Person with
Disability’ as defined under Section 2 (S) of THE RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016
and Permanent Disability certificate is issued to the petitioner by Goa Medical College Hospital.

2. The complainant filed this writ petition aggrieved by office memorandum no 37/2/2020-GAD-
III[P.F]/241 dated 17.01.2022 issued by General Administration Department.

3. The Complainant grievance is that the impugned memoranda deprive him/her of the statutory
benefit of work from home as per the C M of Goa Government which states as under:

l. Person with Disabilities and pregnant women employees shall be exempted from
attending office, but are required to work from home.

IIl.  Those officers/ staff who are not attending office and working from home shall be
available on telephone and other electronic means of communication at all times. They
should attend office, if called for and if any exigency of work demands.

IIl.  All Officers/ Staffs have to ensure strict compliance with covid appropriate behavior viz.
Frequent washing of hands/ sanitization, wearing a mask/ face cover, observing social
distancing at all times.

V. Proper cleaning and frequent sanitization of workplace, particularly of the frequently
touched surfaces may be ensured. HoDs may also ensure non- crowding in corridors,
canteens etc.

V.  The marking of attendance through Aadhar based Biometric Attendance System is
exempted till 31/01/2022. However, all the employees are required to mark their
attendance in Attendance Registers manually. Further, Officers/ Departments having face/
card reader Attendance System shall continue marking their attendance:

The OM further says that the above instructions/ guidelines shall come into effect
immediately and will remain in force until 31/01/2022 or further orders, whichever is
earlier.

The above Instructions and Guidelines are in view of Office Memorandum F.No.
11013/9/2014-Estt.A-lll dated 03/01/2022 issued by the Ministry of personnel. Public
Grievances and Pensions, Department of Personnel & Training, Government of India.

4. After going through the submissions made by both the parties, this appears to be a case of
insensitivity on the part of the College Principal in handling the leave application of the
Complainant on priority and the Principal should have been more sensitive enough to address the
concerns proactively.

5. Section 3 of The RPWD Act, 2016 provides that “The Appropriate Government shall ensure that
the Persons with Disabilities enjoy the right to equality, life with dignity, and respect for his or her
own integrity equally with others.”

6. Section 4 of RPwD Act, 2016 provides that “The appropriate Government and the local authorities
shall take measures to ensure that the women and children with disabilities enjoy their rights
equally with others”

7. Hon'ble Supreme Court in Civil Appeal No. 273 of 2021 Special Leave Petition (C) No. 1882 of 2021
in Vikash Kumar Versus Union Public Service Commission & Ors'. Has dwelled in detail about
Section 3 in ParaNO; 33 which is reproduced as under "The fundamental postulate upon which
the RPwD Act 2016 is based is the principle of equality and non-discrimination. Section 3 casts an
affirmative obligation on the government to ensure that persons with disabilities enjoy (i) the right
to equality; (ii) a life with [dignity; and (iii) respect for their integrity equally with others. Section
3 is an affirmative declaration of the intent of the legislature that the fundamental postulate of
equality and non-discrimination is made available to persons with disabilities without constraining
it with the notion of a benchmark disability. Section 3 is a statutory recognition of the
constitutional rights embodied in Articles 14, 19 and 21 among other provisions of Part Il of the
Constitution. By recognizing a statutory right and entitlement on the part of persons who are
disabled. Section 3 seeks to implement and facilitate the fulfiiment of the constitutional rights
Persons with Disabilities."

1(2021)33sC273



8. The Hon'ble Supreme Court of India in Civil Appeal N0.9324 of 2012 titled Geetaben Ratilal Patel
Vs. District Primary Education Officer?, decided on 2" July 2013, has described the powers of the
Commissioner for the Persons with Disabilities in Para No. 16, which is reproduced as under:- “The
provisions of Sections 47 and 62 of the Act, when read together, empower the Commissioner, to
look into the complaint with respect to the matters relating to deprivation of rights of persons
with disabilities and non-implementation of laws, rules, byelaws, regulations, executive orders,
guidelines or instructions issued by the appropriate Governments or local authorities and to take
up the matter with the appropriate authorities for the welfare and protection of rights of persons
with disabilities...”

9. Since the OM F.No. 11013/9/2014-Estt.A-lll dated 03/01/2022 was issued by the Ministry of
personnel, Public Grievances and pensions, Department of Personnel &. Training, Government of
India; it was upon the College principal to follow the directions as per the said OM.

10. Moreover, the subject of the OM F.No. 11013/9/2014-Estt.A-lll dated 03/01/2022, was to keep
away from work the Persons with Disability, so that they don't get infected by Covid 19 and further
spread it to whoever comes in contact with them. This OM was issued in the interest of the Society
at large to contain the spread of Covid 19 and these precautionary measures were taken by
Government of Goa on the advice of Union of India. Moreover, the Principal of Government
Polytechnic College did not have the powers to overrule the directions issued by Government of
Goa.

11. The Commission considers that the Government Polytechnic College Principal needs to be more
careful and sensitive in future towards employees with Disability and handle them with extreme
care, caution and empathy.

12. The State Government Departments including Educational institutions have a categorical
obligation under the Constitution of India and under The Rights of Persons with Disabilities Act
2016 to protect the rights of Persons with Disability.

13. Leave for the period 18.01.2022 to 19.01.2022 may be revoked by the Respondent and the
absence of the Complainant should be treated as work from home/ on duty.

14. Respondent is recommended to follow provisions of Rights of Persons with Disabilities Act, 2016
in letter and in spirit shall at all times treat the complainant with dignity.

15. In view of the above the present complaint is hereby dismissed.

Given under my hand and seal of this Commission, this 24" day of May 2022.

\TH ]
(Guruprasad R. Pawaskar)

State Commissioner for Persons with Disabilities
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