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1. Heard the parties who appeared in person in this matter.

2. The case in hand concerns compliance of the guidelines in respect to the Reservation to
Persons with Disabilities relating to deprivation of promotion in the office of the
Commissioner of Excise.

3. The Complainant Shri. Subhashchandrashekar S. Dessai, in his complaint states that:

(i) He was appointed to the vacancy of “Assistant Excise Guard” Group D Posts by
the Excise Commissioner, Panaji Vide Order No. CE/ 1-1-2005/EST/139 dated
19/02/2007.

(ii) That he is a Person with 40% Permanent Disabilities, Visual impairment and
because of which he cannot see anything from the left eye. He also stated that
his selection for the said vacancy was made in the category for Persons with
Disabilities.



(iii) He had successfully completed the probation period of two years on 20/02/2009
but the appointing authority had still not issued confirmation order confirming
him to the vacancy of Asst Excise Guard, and as a result he was allowed to
continue as a temporary employee as Asst Excise Guard until 18/05/2010.

(iv) The Commissioner of Excise, Panaji Vide its Order No. CE/1/PER/EST/829, dated
18/05/2010 arbitrarily terminated his services by invoking Rule/5 of CCS [T&S]
Rules 1965.

(v) Itis mandatory for government to appoint in every establishment not less than
3% reservation for Persons with Disabilities, of which one percent each shall be
reserved for Persons suffering from blindness or low vision and such vacancy to
be filled with physically impairment, it is stated in the recruitment year 20062007.
One vacancy of Asst Excise Guard was reserved for Persons with Disabilities
candidate, as the provision laid in Section 33 of the Rights of Persons with
Disabilities Act 1995.

(vi) The Respondent has deprived him from his legal right to hold the vacant post
reserved for the Person with Disability with low vision and flouted the provision
of Law relating to Persons with Disabilities.

(vii) The reason for termination of his services must have been done on account of
absence on duties, he mentions that in the year 2008 he met with a road accident
and as a result he was hospitalized for head and brain injury thereafter in the year
2010 his father died and he had faced a lot of difficulties because of his health
issue and was also advised by the Doctor to take bed rest because of the above
reason and circumstances and he was not in position to attend his duties.

(viii) The appointing authority was aware of the fact that he met with an accident and
was unable to walk and move because of the head injury and this prevented him
from attending the duties.

4. The Office of the State Commissioner for Persons with Disabilities issued Hearing notice
to the Complainant and Respondent to be present in person on 10/02/2021 at 3:30 pm,
in the chamber of the Directorate of Social Welfare at 18t June road Panaji Goa.



On 10/02/2021 the complainant Shri. Subhashchandrashekar S. Desai Asst Excise Guard
O/o Excise Commission Panaji Goa was present. The complainant was represented by his
Advocate and filed Wakalatnama and on behalf of the Respondent Department Ms. Efi
Dmello, O.S and Shri Deepraj Phondekar Head Clerk was present. The Respondent agreed
to file written reply. Accordingly, the next date of hearing was fixed on 07/04/2021 at
03:30 pm.

On 07/04/2021 the complainant Shri. Subhashchandrashekar S. Desai Asst Excise Guard
O/o Excise Commission Panaji Goa was present along with his Advocate. Respondent was
represented by their Advocate and filed Wakalatnama. The next hearing was fixed on
30/04/2021 at 11:30 am.

On 30/04/2021 complainant was represented by his lawyer and Respondent filed a
written Statement which was taken on record. Copy of the written Statement was
furnished to the Advocate of the Complainant. The next hearing was fixed on 08/09/2021
at 03:30 pm.

. The Respondent Department in its Written statement stated that;

(i)  The complainant Shri. Subhshchandrashekar S. Desai was appointed to the post of
Asst Excise Guard, in the Person with Disability category, Vide office no CE/1-1-
2005/Est/139 dated 19/02/2007 and was posted at Excise Station Quepem vide
office order No. CE/1-1-06-07/157 dated 14/03/2007, and the Complainant joined
on 26/03/2007.

(ii)  Further he was deputed for two-month physical training to PTS Valpoi Goa, the
complainant with the permission of the Principal of PTS went home to see his sick
father on 25/03/2008 and was instructed to report back at PTS on 26/03/2008,
however he failed to report back and also did not submit any intimation about his
absence and also remained absent for further remaining training period.

(iii)  The Respondent after having taken note of the conduct of complainant, placed him
under suspension vide order vide No. CE/1-4-2008/EST/07 Dated 30/04/2008,
which was revoked on 10/10/2008, and the complainant was posted to Excise
station Quepem and was again deputed for training at PTS Valpoi.



(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

The PTS Principal reported the Respondent Department that the Complainant was
sick from 24/10/2008 and has not completed the remaining training and as such
would not be permitted to appear for PTS exam.

The Principal of PTS Valpoi intimated the Respondent Department that Excise
Officials deputed for training had been relieved from PTS training on 15/12/2008
with instructions to report to their respective places of posting.

The Respondent further mentions that the Excise Inspector Quepem Taluka
forwarded two leave applications of the Complainant, for the period from
24/10/2008 to 05/12/2008 (43 days) and 06/12/2008 to 21/01/2009 (47 days)
along with Form IV & V Certificate authorized by Medical Attendant and also
submitted Medical Certificate in Form IV & Form V for his earlier absence for the
Period from 25/03/2008 to 29/04/2008 and 09/06/2008.

That the Complainant joined his duties on 22/01/2009 and again remained absent
on his office duties from 18/05/2009 and therefore Excise Inspector I/c. Excise
Station Quepem, issued Memorandum calling for the explanation from the
Complainant.

That the Complainant was further posted at Excise Check Post Dodamarg but due
to his unauthorized absence he was not relieved to join his duties at Check Post.

Further the Complainant was transferred to Excise Out Post Kerim but he did not
report to his duties, therefore a Notice dated. 18/05/2010 under Sub Rule 1 of Rule
5 of the Central Civil Services Rules 1965 was issued to the Complainant, informing
him that his services shall remain terminated w.e.f. the date of expiry of a period of
one month from the date on which the notice was served.

The Respondent stated that the complainant Shri. Subhashchandrashekar S. Dessai
had given application requesting for restoration of his job, as per his request the
Respondent issued two memorandums directing the complainant to attend the
hearing on 29/06/2012 & 12/07/2012 at 11:00 am in the chamber of the Assistant
Commissioner of Excise but the same returned back to the Office with a remark on
it “Address left” and “unclaimed”.



(xi)  Further the respondent stated that Complainant met with an accident on
08/06/2008 at Pune. As per record of his file he had not applied any leave nor did
he sought for any permission to leave the Headquarter.

. The Complainant filed a rejoinder to the reply submitted by Respondent. In the
rejoinder, complainant states as under;

(i) The Complainantin the Rejoinder denied each and every statement and allegation and
averments made in the Written Statement submitted by the Respondent. The
Complainant denies that he has remained absent without intimation to the Office of
Excise Department at Quepem and at the Head Office at Panaiji.

(ii) Further the Complainant stated that the letter alleged to have been sent to the
Complainant by the A.C.E was not received by him because it was sent on the wrong
address.

(iii) That the Respondent Department failed to call for the DPC meeting further he
mentions that when the order of termination was issued the Complainant’s status was
changed from probationer to regular employee as he completed 3 years and 3 months
in service.

(iv) The Complainant further stated that the notice dated 18/05/2010 from the
Respondent was faulty. Secondly, he stated that the Respondents Department had
issued suspension order dated 30/04/2008 and suspension can be done only when
there is pending investigation as per provisions of Rule 10 of the CCS (CCA) Rules, 1965.

(v) The Complainant further mentions that the constitution gives the Government
Servant the opportunity to defend the charges, by conducting the inquiry, which in
this case has been denied to the Complainant.

(vi) The Complainant further stated that it is incorrect to state that the Complainant
chooses to remain absent to attend the hearing, in fact the hearing letter dated
21/06/2010 was sent to the incorrect address.

(vii)  The Complainant stated that the Complainant vide his letter dated 02/12/2010
had informed the Respondent that he was not well as he had met with an accident
and was admitted in Vengurla Hospital.



10.

11.

12.

(viii)  Further the Complainant denies that the Respondent had given reasonable
opportunity to the Complainant to restore his job. The Complainant mentions that the
Respondent expressed their point to allow him to join the job on the condition that
he should produce the medical certificates from Government Medical College
Bambolim Goa.

(ix) Lastly the Complainant prays that the notice dated 18/05/2010 and notice dated
02/11/2010 may be quashed being bad in law and illegal, with costs, and directions to
be issued to the Respondent to reinstate the Complainant in the post of A.E.G.

The Rights of Persons with Disabilities Act 2016 is a Special Legislature enacted by
Parliament of India with the sole objectives of safeguarding the Rights and Principles of
Persons with Disabilities. The said Act has been enacted to give effect to the United Nation
Convention of the Rights of Persons with Disabilities which lays down certain principles
for empowerment of Persons with Disabilities.

The RPwD Act 2016 seeks to operationalize and give concrete shape to the promise of full
and equal citizenship held out by the constitution to the disabled and to execute its ethos
of inclusion and acceptance. By recognizing a statutory right and entitlement on the part
of persons who are disabled, Section 3 seeks to implement and facilitate the fulfiiment of
the constitutional rights of Persons with Disabilities. As a society, we must provide Persons
with disabilities the additional support and facilities that are necessary for them to offset
the impact of their disability.

Section 20 The Rights of Persons with Disabilities Act 2016 mandates that

“Non-discrimination in employment. - (1) No Government establishment shall
discriminate against any person with disability in any matter relating to
employment: Provided that the appropriate Government may, having regard to the
type of work, carried on in any establishment, by notification and subject to such
conditions, if any, exempt any establishment from the provisions of this section”
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Under Rule 5 of the Central Civil Services (Temporary Service) Rules, 1965, states that the
services of a temporary Government servant, who is not in quasi-permanent service, can
be terminated at any time by a notice in writing given either by the Government servant
who is not in quasi-permanent service to the appointing authority or by the appointing
authority to the Government servant. A question has arisen whether this rule should be
invoked also in the case of persons appointed on probation, where in the appointment
letter a specific condition regarding termination of service without any notice during or at
the end of the period of probation (including extended period, if any) has been provided.
The position is that the Central Civil Services (Temporary Service) Rules, 1965, do not
specifically exclude probationers or persons on probation as such. However, in view of the
specific condition regarding termination of service without any notice during or at the end
of the period of probation (including extended period, if any), it has been decided, in
consultation with the Ministry of Law, that in cases where such a provision has been
specifically made in the letter of appointment, it would be desirable to terminate the
services of the probationer/person on probation in terms of the letter of appointment and
not under Rule 5 (1) of the Central Civil Services (Temporary Service) Rules, 1965.

After going through the submissions made by both the parties it has been observed that
the Complainant Shri. Subhashchandrashekar S. Desai, have not intimated the Office while
leaving the Headquarters, further the Complainant has been absent from his services for
many days and on many occasions, due to medical grounds and personal difficulties, and
has not submitted his leave application to the Respondent before his absence.

It is also observed that the Complainant has completed his probation period and the
Respondents Department had not called for a timely DPC meeting after completion of the
probation period.

The Constitution gives the Government servant the opportunity to defend the charges, by
conducting the inquiry, which in this case has been denied to the Complainant.

We have duly considered the Complaint received by the Complainant viz a viz the
response by the Respondent and after carefully examining the same we pass the following
order:



ORDER

A. The Commission hereby recommends the Respondent to consider the request of the
Complainant and reinstate him in the Services.

B. The Commission further recommends the Respondent Department to conduct inquiry
into the matter of the complainant giving him fair opportunity to defend himself against
the charge.

C. The Compliance Report of the same to be submitted within a period of 03 Months in
accordance with Section 81 of RPwD Act 2016.

D. Inview of the above the said complaint is hereby disposed off.

Given under my hand and seal to this commission, this 30t day of September 2022.

(Guruprasad R. Pawaskar)

State Commissioner for Persons with Disabilities



